2020 MANPOWER PLANNING AND DEVELOPMENT AMENDMENT No. 12/2020

ZIMBABWE

ACT

To amend the Manpower Planning and Development Act [Chapter 28:02];
and to provide for matters connected with or incidental to theforegoing.

ENACTED by the Parliament and the President of Zimbabwe.

1 Short title and date of commencement
ThisAct may becited asthe Manpower Planning and Devel opment (A mendment)
Act, 2020.
2 Amendment of section 2 of Cap. 28:02

The principa Act is amended in section 2 (“ Interpretation”) by the insertion of
the following definitions—

““governing body” means the body that has the role of overseeing the
operations of a professional body;”;

“responsible person” means the person responsible for the day to day
management of a professional body;”.
3 Amendment of section 3 of Cap 28:02

(1) The principal Act is amended in section 3 (“Application of Act”) by the
repeal of subsection (2) and the substitution of the following—

Printed by the Government Printer, Harare

157

DISTRIBUTED BY VERITAS
e-mail: veritas@mango.zw; website: www.veritaszim.net
Veritas makes every effort to ensure the provision of reliable information,
but cannot take legal responsibility for information supplied.



No. 12/2020 MANPOWER PLANNING AND DEVELOPMENT AMENDMENT 2020

“(2) To the extent that any other Act regulating the establishment or conduct
of any institution on manpower development and training is inconsistent with this
Act, the provisions of thisAct shall prevail.”.

4 Amendment of section 3 of Cap 28:02
The principal Act is amended by the insertion after section 3 of the following

section—
“3A Objects of Act
The objects of this Act shall be—

(@ to promote the development and implementation of the
national skills planning and development strategy;

(b) to promote university, technical and vocational education
that leads to the production of goods and services;

(c) to promote operational independence of technical and
vocationa institutions and teacher’s colleges;

(d) topromotescience, technology, engineering andinnovation
for industrialisation and modernisation through research
institutionsandinstitutionsof higher andtertiary education.”.

5 Amendment of section 6 of Cap 28:02

The principal Act is amended in section 6 (*Establishment of Government
institutions, facilities, schemes, etc”) by the insertion after paragraph (d) of the
following—

“(e) establish academies of sciences.”.

6 New section inserted after section 6 of Cap 28:02

The principal Act is amended by the insertion after section 6 of the following
section—

“6A. Mandatory posts in technical and vocational institutions and
teacher’s colleges
(1) The Tertiary Education Council, in consultation with the

Minister, shall for every technical and vocational institution and teacher’s
college appoint a principal .

(2) The Tertiary Education Council shall for every technical
and vocational institution and teacher’s college appoint—

(8 oneor more vice-principals,

(b) a registrar who shall be responsible for the general
administration of the institution;

(c) bursarwhoshall reporttothePrincipal and act asaccountant
for the technical and vocational institution and teacher’s
college and shall be responsible for safeguarding its funds
and authorising its investments and expenditure;

(d) librarianwho shall beresponsiblefor theadministrationand
safeguarding of the library of the technical and vocational
institution and teachers' college;

(e) internal auditor who shall act asthe auditor to the technical
and vocational institution and teacher’s college and shall
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be responsible for monitoring the financial administration
and procedures of the technical and vocational institution
or teacher’s college;

(f) theacademic staff and non-teaching staff.

(3) Members of the technical and vocational institutions and
teacher’s colleges are public officers but do not form part of the Civil
Service.

6B. Students Representative Council

(1) Higher andtertiary educationinstitutionsshall haveastudents
representative council elected by the students enrolled at that particular
institution.

(2) The establishment, composition, manner of election, term
of office, functions privileges of members of this Council and any other
mattersincidental thereto must bedetermined by theinstitutional statute.”.

7 Amendment of section 14 of Cap 28:02

Section 14 of the principal Act is repealed and the following is substituted —

“14 Grants and loans to institutions, persons, etc.

(1) Subject to this section, the Board, after consultation with the
Minister and Minister responsible for finance, may make a grant or loan to
or in respect of any teacher’s college, technical or vocational institution,
university or university college, or to any other person or institution, for
any one or more of the following purposes —

(& tuition for students enrolled at the college, institution or

university concerned;

(b) accommodationfor studentsenrolledat thecollege, institution
or university concerned;

(c) salaries or remuneration of staff employed at the college,
institution or University concerned,

(d) any amenitiesfund established in terms of section sixteen;

(e) anyworkinfurtheranceof university, technical or vocational
education or training;

(f) any work in furtherance of the promotion of science,
technology and innovation for industrialisation.

(2) A grant or loan referred to in subsection (1)—

(@ shall beinsuch amount and made subject to such termsand
conditionsastheBoard, after consultation withthe Minister
and Minister responsible for finance, may fix:

Provided that the Board shall ensure that, so far as
possible, the same amounts are paid in respect of students
attending equivalent courses at Government and non-
Government colleges, universities or institutions;

and
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(b) may be paid wholly from moneys appropriated for the
purpose by Act of Parliament or from the Fund, or partly
from such moneys and partly from the Fund, as the Board,
may determine; and

(c) may bedisbursedtotheresponsibleauthority of thecollege,
institution or university concerned or to such other person
as the Board may determine in each individual case.

(3) Whereagrant orloanhasbeenpaidtoor inrespect of any college,
institution or university in termsof this section and the registration of the
college, ingtitution or university is cancelled or the college, institution or
university closesdown beforethe expiry of the period in respect of which
the grant or loan was made, the Board may recover from the responsible
authority or person who operated the college, institution or university
such part of the total amount of the grant or loan as represents to such
total amount the same proportion as the unexpired part of the period in
respect of which the grant or loan was made bears to the whole of that
period.

(4) Where—

(8 any college, institution or university to which or person to
whom agrant or loan has been paid in terms of this section
fails to comply with any term or condition fixed by the
Board in terms of subsection (2); or

(b) agrantorloanwaspaidtoany college, institution, university
or person in terms of this section on the basis of any false
or incorrect information;

the Board may recover the amount of the grant or loan from the college,
university, institution or person concerned.

(5) Notwithstanding paragraph (b) of section 15 of thePrescription
Act [Chapter 8:11], the period of prescription of adebt arising out of a
loan made in terms of this section shall be thirty years.”.

8 Amendment of section 16 of Cap 28:02

Section 16 (“ Amenitiesfunds”) of the principal Act isrepealed and the following
is substituted —

“16 Tertiary amenities funds

(1) TheTertiary Education Service Council shall establish afund
to be known as an amenities fund, subject to such terms and conditions
as it may prescribe, for every government teachers college, technical or
vocational institution, for the purposeof furthering cultural or recreational
activities or facilities for students attending the college or institution.

(2) TheTertiary Education Service Council, in consultation with
the Minister, may —

(8 fix fees payable by or in respect of students attending a
Government teacher’s college or technical or vocational
ingtitution to any amenities fund established in terms of
subsection (1) for the college or institution, and may at any
time vary any such fees; and
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(b) grant such rebates, refunds or remissions, whether inwhole
or in part, of any fees payable in terms of paragraph (a) as
it may determine from time to time; and

(c) permit donations, grants and moneys raised for the benefit

of the college or institution concerned to be paid into an
amenities fund established in terms of subsection (1).

(3) Notwithstanding anything to the contrary in the Audit Office
Act [Chapter 22:18], any fees, donations, grants and other moneys paid
in terms of paragraph (&) or (c) of subsection (2) to any amenities fund,
and any grant or loan made in terms of section fourteen to any such fund,
shall be paid into that amenities fund.”.

9 New section inserted after section 16 of Cap 28:02

The principal Act is amended by the insertion after section 16 of the following
section—

“16A Innovation and industrialisation funds

(1) Every university, research ingtitution, teacher’s college or
technical or vocational institution shall on its own or in partnership with
another establishafundtobeknownasan|nnovationand Industrialisation
Fund.

(2) The Innovation and industrialisation funds shall consist of —

(@) aportion of income earned from services rendered by the
university, researchingtitution, teacher’ scollegeor technical
or vocational institution industrial hubs;

(b) grantsor donations made to it; and
(c) moneys received from any other source; and

(d) moneysadvanced by theMinister frommoneysappropriated
for the purpose by Act of Parliament.

(3) Each university, research institution, teacher’s college or
technical or vocational institution may employ the Fund for any of the
following purposes —

() tosupportthedevelopment of start-upcommercial enterprises
and, or technological solutions within its purview;

(b) to promote synergies or partnerships in engineering,
technol ogy andinnovation betweentheparticular university,
research institution, teacher’s college or technical or
vocational institution and industry and the community.

(4) For the purpose of the administration of the Innovation and
Industrial Fund sections 50, 51 and 56 shall apply with the necessary
variations.”.

10 Amendment of section 31 of Cap 28:02

The principal Act isamended in section 31 (“ Guidance of professional bodiesin
respect of national manpower requirements’) by the insertion after subsection (3) of
the following —
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“(4) Where the Minister notices that a profession has no statutory
regulatory authority, the Minister shall recommend to arelevant Minister
toinitiatelegislative measuresto ensurethat such professionisregulated.

(5) Wherethe Minister considersthat a professional body lacks
the requisite resources to develop the relevant competencies within its
membership the Minister, in consultation with a Minister administering
theenactment under which aprofessional body isconstituted and Minister
responsible for finance, may, subject to availability of resources, make a
grant to such professional body.

(6) A grant or loan referred to in subsection (1) shall be in such
amount and made subject to such terms and conditions as the Minister,
after consultation with the Minister responsible for finance, may fix.

(7) Where —

(@ any professiona body to which or person to whom a grant
or loan hasbeen paid intermsof thissection failsto comply
with any term or condition fixed by the Minister in terms
of subsection (2); or

(b) agrant or loan was paid to any professional body or person
intermsof this section on the basis of any false or incorrect
information;

the Minister may recover the amount of the grant from the professional
body concerned.

(8) For the avoidance of any doubt, the amount referred to in
subsection (7) shall constitute a debt recoverable by the Minister against
such professional body or person.

(9) WheretheMinister taking cogni sance of therecommendation
by the Council is satisfied that any professional body is acting in a manner
detrimental to themanpower requirementsof Zimbabweheor shemay, in
consultation with the Minister administering the enactment under which
the professional body is constituted, dismiss members of the governing
body of the professional body concerned.”.

11 Amendment of section 47 of Cap 28:02

Theprincipal Actisamended in section 47 (“ Zimbabwe Manpower Development

Fund”) by —

the repeal of subsection (2) and the substitution of the following—

“(2) Subject to this Act, the object for which the Fund is
established shall be —

(@) todevelop skilled manpower and professions; and
(b) to support and promote the creation of —

(i) new knowledge;

(if) research;

(iii) innovation;

(iv) science;

(v) technological and engineering solutions; and

(vi) business enterprises;
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(b) therepeal of subsections (4) and (5) and the substitution of the following—

“(4) The Fund shall be administered by the Board, subject to
thisAct.”.

12 Amendment of section 48 of Cap 28:02
The principal Act is amended in section 48 (“Application of Fund”)—
(a) by the repeal of subsection (2) and the substitution of the following —

“(2) In order to give effect to the object of the Fund described
in section 47(2), the Board may, do any or all of the following—

(@) employ such personsasmay benecessary for the purposes
of thisAct;

(b) administer the Fund and monitor the use of grants made
to the Fund to ensure adherenceto the purposesfor which
the fund is disbursed;

(c) meet the expenses of promoting and mobilising support
for research, innovation and technol ogical or engineering
solutions and business enterprise;

(d) pay any other costs, charges or expenses of whatever
kind involved in the establishment and maintenance of
any schemeor purpose connected with teacher education,
technical and vocational education and training, or skills
development;

(e) pay any reasonable and necessary expenses arising
from the maintenance of the Fund, including loans and
advances made therefrom,;

(f) pay any other cost, charge or expense which, interms of
thisAct isto be made from the Fund,;

(g) invest and deal with the moneys of the Fund not
immediately required upon such security and in any such
manner as it may determine;

(h) invest in the development and uptake of emerging
technologies in institutions of higher and tertiary
education;

(i) mobilise resources for research and development,
innovation and commercialisation of research results,

(1) support theincubation of start-upsresulting from research
activities;

(k) onitsowninitiative or at the request of the Minister, to
investigate and make recommendations to the Minister
on any matter affecting the devel opment of national skills
and training;

() establishing community workspace and innovation
centres that provide talented persons with an enabling
environment to carry out research and innovation;

(m) purchase, construct, take on lease or in exchange, hire
or otherwise acquire, maintain, alter or repair, manage,
work and control any movable or immovable property;
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(n)

(0)

)
(@

©)

(t)
(u)

sell, exchange, let, mortgage, dispose of, turn to account,
develop, manage or otherwise deal with any property or
rights acquired by the Board or any part thereof for such
consideration as the Board thinks fit;

insure with any person against any losses, damage, risks
or liabilities which the Board may incur;

pay bursaries, loans or advancesto apprentices and other
approved trainees for training purposes,

pay the wages and allowances of apprentices and other
approved trainees,

pay the costs and out-of-pocket expenses incurred by
apprentices and other approved trainees in connection
with courses and examinations in terms of thisAct;

award prizes for success by apprentices and other
approved trainees in any courses and examinations in
terms of thisAct;

providefor the remuneration and allowances of members
of the National Manpower Advisory Council.

make grants and rebates to such registered employers,
teachers colleges and technical or vocational institutions
for the promotion of such manpower development
programmes, as the Board may specify.

(3) Any expenditure incurred by the Board on a purpose
referred to in subsection (2) shall be met from the Fund.”.

13 New sections inserted after section 48 of Cap 28:02

The principal Act is amended by the insertion after section 48 of the following

sections —

“48A Minister may issue policy directives

TheMinister may issuepolicy directionswith regard to thefunctions
of the Board in its administration of the Fund.

48B Zimbabwe Manpower Development Board

(1) There is hereby established a board to be known as the
Zimbabwe Manpower Development Board.

(2) The Board referred to in subsection (1) shall consist of —
(8 theChief Executivewho shall be an ex officio member; and

(b) one member appointed by the Minister from alist of three
nominations from each of the following bodies—

(i)

the Zimbabwe Institution of Engineers established
in terms of the Zimbabwe Institution of Engineers
(Private) Act [Chapter 27:16];

(ii) thelLaw Society of Zimbabwe established in terms of

the Legal Practitioners Act [Chapter 27:07];

(iii) Public Accountants and Auditors Board established

in terms of the Public Accountants and Auditors Act
[Chapter 27:12];
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(iv) organisations representing industry and commerce;
(v) an organisation representing the churches,
(vi) the National Council of the Disabled Persons;

(c) two more persons from persons with knowledge and
experience in any other business-related fields;

(d) one former Vice Chancellor of a University or former
Principal of a Tertiary institution.

(3) The Minister shall appoint, among members referred to in
subsection (2)—

(8 onemember as chairperson of the Board;

(b) onemember asvice-chairperson of the Board and the vice-
chairperson shall exercise the functions of the chairperson
during any period that the chairperson isunableto exercise
his or her functions as chairperson:

Provided that the vice-chairperson shall be of a
different gender from the chairperson.

(4) In appointing members in terms of this section the Minister
must comply with sections 17 and 18 of the Constitution.

(5) If any person referred to in subsection (2) fails to submit a
nomination within areasonable period after being called by the Minister
to do so, the Minister may appoint as membersin terms of the paragraph
concerned any person whom the Minister considers will adequately
represent the interests of the body concerned.

(6) Members of the Board shall, subject to good performance,
hold office for a five-year term renewable for only one further term.

(7) The Minister shall publish the names of persons appointed to
the Board by notice in the Gazette.

(8) Sections 21, 22, 23, 24, 25, 27, 28, 29 and 30 shall apply
mutatis mutandis with respect to the Board.

(9) The Board may, subject to the Public Entities Corporate
Governance Act [Chapter 10:31], require the Chief Executive to vacate
his or her office if the Chief Executive —

(@ hasbeenguilty of conductwhichrendershimor her unsuitable
to continue to hold office as a member; or

(b) has failed to comply with any condition of his or her office;
or

(c) ismentally or physically incapable of efficiently performing
his or her duties asamember.”.

14 Amendment of section 50 of Cap 28:02

The principal Act is amended in section 50 (“Accounts, audit of fund and financial
statements”) by —

(@) thedeletion in subsection (1) of “Minister” and substitution of “Board”;
(b) the insertion after subsection (2) of the following—

“(3) As soon as possible after the end of each financial year, the
Board shall cause a statement of accounts to be prepared for the Fund
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in respect of that financial year or in respect of such other period as
the Minister may direct, and shall cause the statement to be submitted
to the Minister.”.

15 New section inserted after section 50 of Cap 28:02

The principal Act is amended by the insertion after section 50 of the following
section—
“50A Internal auditor

The Board shall appoint an internal auditor who shall perform the
duties assigned to him or her by the Board.”.

16 Amendment of section 52 of Cap 28:02

Section 52 (“Holding of Fund”) of the principal Act is amended by —
(@) thedeetioninsubsection (1) of “Minister” and the substitution of “Board”.
(b) the repeal of subsection (2) and the substitution of the following—

“(2) Any part of the Fund not immediately required for the
purposes of the Fund may be invested in such manner as the Board
considers appropriate:

Provided that, where any moneys are invested for periods in
excess of twenty-four months, the Board shall obtain the approval of
the Minister and the Minister responsible for Finance.”;

(c) the insertion of the following subsections after subsection (2)—

“(3) The Board shall keep a schedule at its offices showing
particulars of the Fund’s current investments in sufficient detail, and
the Board shall ensure that the schedule is available for inspection at
all reasonable times by the public.

(4) Atleast once ayear the Board shall review the size of the
Fund and the manner in which the money held in the Fund isinvested,
taking into account the Fund's current and potential liabilities, and in
thelight of that review, the Board shall make any necessary adjustments
in the holding of the Fund.”.

17 Amendment of section 56 of Cap 28:02

Section 56 (“ Appointment and remuneration of Chief Executive”) of the principal
Act is amended by —

(@) thedeetioninsubsection (1) of “Minister” and the substitution of “Board”;

(b) the insertion after subsection 3 of the following —

“(4) the contract of employment of the Chief Executive shall
be subject to good performance.”.

18 Amendment of section 57 of Cap 28:02

Section 57 (“Functions of Chief Executive and other employees”) of the principal
Act is amended —

(@ in subsection (1) by the deletion of “Minister” and the substitution of
“Board”;

(b) in subsection (2) by the deletion of “Minister” and the substitution of
“Board”.
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19 Amendment of section 56 of Cap 28:02

Section 56 (“Appointment and remuneration of Chief Executive of Fund”) of
the principal Act isamended by the deletion of “Minister” wherever it appears and the
substitution of “Board”.

20 Amendment of section 57 of Cap 28:02

Section 57 (“Functions of the Chief Executive and other employees’) of the
principal Act is amended by the deletion of “Minister” wherever it appears and the
substitution of “Board”.

21 New Part inserted after section 59 of Cap 28:02

The principal Act is amended by the insertion after section 59 of the following
Part—

“PART VIIA
TERTIARY EDUCATION SERVICE
Subpart 1

ESTABLISHMENT, FUNCTIONS AND POWERS

59A Establishment of Tertiary Education Council

(1) In this Part—

“council” means the Tertiary Education Service Council;

“Secretary” means the Head of the Tertiary Education Service
Secretariat”

(2) There is hereby established a Tertiary Education Service,
which shall be responsible for the administration of tertiary education in
Zimbabwe.

(3) Theoperationsof the Tertiary Education Serviceshall, subject
to this Act, be controlled and managed by a board to be known as the
Tertiary Education Council.

(4) The Tertiary Education Service shall be a body corporate
capable of suing and being sued in its corporate name and, subject to this
Act, of performing al acts that bodies corporate may by law perform.

(5) The Council shall consist of —

(@) the Secretary who shall be an ex officio member; and

(b) notlessthan five and not more than nine members appointed,
subject to subsection (3), by the Minister in consultation
with the President.

(6) Membersreferredtoin subsection (2)(b) shall beappointedfor
their knowledge of and experience in academia, business-related fields,
engineering, human resource management and law.

(7) Amongst the members appointed in terms of subsection (2),
the Minister shall appoint—

(@ onemember as chairperson;

(b) one member as vice-chairperson and the vice-chairperson
shall exercisethefunctionsand powersand performtheduties
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of the chairperson during any period that the chairpersonis
unable to exercise his or her functions or the office of the
chairperson is vacant:

Provided that the vice-chairperson shall be of adifferent gender
from the chairperson.

(8) In appointing members in terms of this section the Minister
must comply with sections 17 and 18 of the Constitution.

(9) Members of the Council shall, subject to good performance,
hold office for a five-year term which may be renewable for only one
further term.

(10) The Minister shall publish the names of persons appointed
to the Council by notice in the Gazette.

(12) The Council may require the Secretary to vacate his or her
office if the Secretary —

(8 hasbeenguilty of conductwhichrendershimor her unsuitable
to continue to hold office as a member; or

(b) has failed to comply with any condition of his or her office
fixed in terms of section 59E; or

(c) ismentally orphysically incapable of efficiently performing
his or her duties as a member.

(12) Sections 21, 22, 23, 24, 25, 27 and 28 shall apply, with
necessary changes to the Council.

59B Functions of Tertiary Education Service Council

(1) Subject to thisAct and any other enactment, the functions of
the Council or its delegated authorities, shall be —

(8) toappoint personsto technical or vocational institution and
teacher’s collegesto, whether as permanent membersor on
contract or otherwise, to assign and promote them to offices,
posts and grades and to fix their conditions of service; and

(b) toinquireintoand deal with complaintsmade by members;
(c) toexercisedisciplinary powersin relation to members;

(d) toformulate, develop andimplement measuresand policies
designed to—

(i) co-ordinateandintegratethefunctioningand operations
of members of technical or vocational institution and
teacher’s colleges; and

(if) ensurethe provision and promote the enhancement of
efficient professional services by members of technical
and vocational institution and teacher’s colleges,

and

(e) to encourage dialogue between the Government, and the
institutionsof technical or vocationa institutionandteacher’s
collegesandtoimplement Government policy onany matter
relating to the tertiary education; and

(f) tohear appeasreferred to it in terms of thisAct; and
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(g) to exercise any other functions that may be imposed or
conferred upon the council interms of thisAct or any other
enactment.

(2) The Council shall exercise its functions under thisAct in a
manner that ensures the well-being and good administration of tertiary
institutions and its maintenance in a high state of efficiency.

(3) Except asis otherwise provided in thisAct, the Council shall
not be subject to the direction or control of any person or authority in the
exercise of its functions under the Act.

(4) Intheinterests of ensuring the greatest degree of delegation
of decision-making functions consistent with good administration, the
Council, in consultation with the Minister, shall —

(@) ensurethat thefunctionsvestedinit by or under thisAct are
delegated wherever practicableto management of technical
or vocational institutions and teacher’s colleges; and

(b) take such steps as are necessary to encourage the greatest
possi bledel egation of decision-making functionswithinall
technical or vocational institution and teacher’s colleges.

(5) A delegation of afunction by the Council intermsof subsection
(H@—

(& may be made absolutely or subject to conditions; and

(b) may be amended or revoked at any time; and

(c) shall not preclude the Council from exercising the function
so del egated.

(6) A person to whom the Council has delegated a function in
terms of subsection (1)(a) may, with the consent of the Council, further
delegate the function, either absolutely or subject to conditions, to any
other member of the Tertiary Education Service who is under his or her
control or authority.

(7) Where the Council has delegated a function in terms of
subsection (4) to any person, any conditions or limitations applicable to
the exercise of that function by the Council shall apply to the exercise of
the function by the person to whom it has been del egated.

(8) Where a person has been or is about to be appointed to or
promoted within the Tertiary Education Service pursuant to a power
delegated by the Council in terms of subsection (1)(a), and the Council
considers that—

(a) thepersondoesnothave the qualifications or ability necessary
to carry out the duties of the position he or she occupies or
will occupy, as the case may be; or

(b) his or her appointment or promotion has contravened or
would contravene, asthe case may be, any condition under
which the power was delegated;

the Council shall without delay revoke the appointment or promotion or
direct that the appointment or promotion shall not be made, as the case
may be, and may take such other action in the matter as the Board think
necessary:
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Provided that—

(i) before taking any action in terms of this subsection, the
Council shall give the person whose appointment or
promotion is in issue and the person who appointed or
promoted him or her or proposed to appoint or promote him
or her, an adequate opportunity to make representationsin
the matter;

(i) where a person has been appointed or promoted and the
Councilis satisfied that the appointment or promotion was not
effected asaresult of any fraudor wilful misrepresentationon
hisor her part, the Council shall not revoke the appointment
or promotion.

(9) This section shall not be construed as limiting any power
which the Council or any other person may have under any other law to
delegate functions to another person.

Subpart 1

MEMBERSHIP OF TERTIARY EDUCATION SERVICE

59D Constitution of Tertiary Education Service
The Tertiary Education service shall consist of the following
persons —
(@ membersof the Tertiary Education Council; and

(b) every person who occupies a post in the technical and
vocationa institutions and teacher’s colleges; and

(c) every person, whoisemployedto assist any personreferred
to in paragraph (a).

59E Tertiary Education Service Secretariat

(1) The Council shall appoint an individual as Secretary of the
Tertiary Education Service Secretariat and such other members of staff
as may be necessary for the proper functioning of the Tertiary Education
Service.

(2) The Secretary shall, subject to the general control of the
Council, be the Head of the Secretariat responsible for—

(8 managing the affairs of the Tertiary Education Service and
implementing the decisions of the Council;

(b) providing technical advice to the Council;

(c) formulatingthestrategy and co-ordinatingwork programmes
for the Tertiary Education Service;

(d) formulatingadministrativerules, guidelinesand procedures
to facilitate the achievement of the targets set up by the
Council;

(e) exercising any other functions that may be imposed or
conferred upon him or her in terms of thisAct or any other
enactment;

(f) supervising members of the Tertiary Education Service.
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59F Appointments, promotions and dismissals

(1) The appointment, assignment and promotion of persons to
offices, posts and grades within the Tertiary Education Service shall be
effected by the Council.

(2) When considering persons for appointment to or promotion
withintheTertiary Education Service, the Council or institution concerned
shall —

(@ haveregard to the merit principle, that is, the principle that
preference should be given to the person who is deserving
of appointment to the office, post or grade concerned; and

(b) ensurethat thereisno discrimination on the ground of race,
tribe, placeof origin, political opinion, colour, creed, gender
or physical disability.

(4) Thediscipline, suspension and dismissal of personsfrom the
Tertiary Education Service shall be effected by the Council.

59H Conditions of service of members of Tertiary Education
Service

(1) Theconditionsof serviceapplicabletomembersof theTertiary
Education service, including their remuneration, allowances, pension
benefits, leave of absence, hours of work, discipline and discharge, shall
be fixed by the Council, in consultation with the Minister:

Provided that, to the extent that such conditions may result in an
increase in expenditure chargeable on the Consolidated Revenue Fund,
the concurrence of the Minister responsible for finance shall be obtained.

(2) Conditions of service may be fixed in terms of subsection (1)
by means of service regulations, notices, circularsor in any other manner
that the Council considers will best bring the conditions to the attention
of members of the Tertiary Education service who are affected by them:

Provided that, in the event of any conflict between service
regulations and the contents of any such notice or circular, the service
regulations shall prevail to the extent of the conflict.

(3) Subject to Schedule 6 to the Constitution, the Council may, in
termsof subsection (1) alter the conditionsof serviceof existing members
of the Tertiary Education service:

Provided that no member’s fixed salary or salary scale shall be
reduced except when the member has been found guilty of misconduct
or has consented to the reduction.

(4) Conditions of service fixed in terms of subsection (1) may
providethat, beforeamember of the Tertiary Education serviceispermitted
to undergo a course of training or study, he or she shall enter into an
agreement with the Council whereby the member undertakes that—

(& he or she will serve the Tertiary Education Service for a
period specified in the agreement following the completion
of al or any part of such course; and

(b) should he or she be discharged from or leave the Tertiary
Education Service at any time during the course or before
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the expiry of the period specified in paragraph (a), he or she
will repay to the State such amount as may be provided for
in the agreement; and any amount referred to in paragraph
(b) shall be a debt due by him or her to the State and may
be sued for or otherwise recovered from him or her by the
Minister.

(5) Without derogation from the generality of subsection (1),
conditions of service fixed in terms of that subsection may provide for the
dismissal or discharge of a member of the Tertiary Education service—

(a) owingto—
(i) the abolition of his or her office or post; or

(ii) areduction in or an adjustment of the organisation of
any part of the Tertiary Education service; or

(b) if the removal will help to improve efficiency or economy
in the Tertiary Education service, or in the Ministry or the
department of the Tertiary Education service in which he
or sheisserving.

(6) Conditions of service fixed in terms of subsection (1) may
provide that, in addition to any other penalty that may be imposed upon
them, members of the Tertiary Education service who have been found
guilty of misconduct or who have been convicted of an offence may be
orderedto pay compensationtothe State, astatutory body, alocal authority
or any other person or fund in an amount not exceeding the amount of
any damage to or loss of property arising out of or occasioned by the
misconduct or offence.

(7) Upon the making of an order referred to in subsection (6),
the amount specified therein shall become a debt due by the member
concerned to the State or to the statutory body, local authority, person
or fund in whose favour the order was made, and may be sued for or
otherwise recovered from the member concerned by the Minister or by
that statutory body, local authority, person or fund, as the case may be.

591 Consultations re conditions of service of members of Tertiary
Education service

(1) TheCouncil shall endeavour toengageinregular consultations
and negotiationswithtechnical, vocational andteacher’scollegesadvisory
boards and recognised associations and organisations in regard to the
conditions of service of members of the tertiary education service who
arerepresented by therecogni sed associ ationsor organi sationsconcerned.

(2) Notwithstanding subsection (1), conditions of service fixed or
determined under this Act shall not be invalid solely on the ground that
they were not agreed to by all the parties to any consultation in terms of
subsection (1).

59J Persons under contract

(1) The Council may engage persons under contract, on such
conditions as may be prescribed.

(2) Upon the termination of a contract entered into in terms of
subsection (1), theperson under contract shall ceaseto beamember of the
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Tertiary Education Service, unlessthe contract isrenewed or the member
is appointed to the Tertiary Education Service in some other capacity.

59K Recognised associations and organisations

(1) The Minister, after consultation with the Council, may, by
written notice to the association or organisation concerned, declare
any association or organisation representing all or any members of the
Tertiary Education Serviceto be arecognised association or arecognised
organisation, as the case may be, for the purposes of thisAct.

(2) The Minister, after consultation with the Council, may at
any time, by written notice to the recognised association or organisation
concerned, revoke any declaration made in terms of subsection (1).

(3) Without derogation from subsection (1)—

(& theMinister and the Council may consult with arecognised
association or organisation on such matters affecting
the efficiency, well-being or good administration of the
Tertiary Education Service or the interests of members of
the recognised association or organisation as the Minister
and the Council think appropriate; and

(b) a recognised association or organisation may make
representati onstotheMinister andtheCouncil concerningthe
conditionsof serviceof themembersof the Tertiary Education
service represented by the association or organisation, and
the Minister and the Council shall pay due regard to any
such representations when exercising any function interms
of thisAct.

(4) Any member of the Tertiary Education Servicewhoiseligible
to do so may join a recognised association or organisation and, subject
to thisAct, participate in its lawful activities.

(5) A member of the Tertiary Education Service who fails or
refuses to join a recognised association or organisation shall not, on
account of such failure, be debarred from or prejudiced in respect of any
appointment, promotion or advancement within the Tertiary Education
Service.

59L Investigation and adjudication of misconduct cases

(1) Any case involving misconduct or suspected misconduct
on the part of a member of the Tertiary Education Service employed
by a Government technical, vocational and teacher’s college shall be
investigated, adjudicated upon and punished by the Council, or by such
person or authority as may be prescribed in service regulations.

(2) Any caseinvolving misconduct or suspected misconduct onthe
part of amember of the Tertiary Education Service shall beinvestigated,
adjudicated upon and punished by the appropriate person or authority
prescribed in service regulations.

(3) The procedure to be followed in the investigation and
adjudication of misconduct cases referred to in subsection (1) or (2),
and the punishments that may be imposed upon members of the Tertiary
Education Service found guilty of misconduct, shall be as prescribed in
service regulations.
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59M Funds of Tertiary Education Service
(1) The funds of the Tertiary Education Service shall consist of —

(@ moneysappropriated by Act of Parliament for salaries and
allowances payable to and in respect of members of the
Tertiary Education Service and therecurrent administrative
expenses of the Tertiary Education Service; and

(b) any other moneys that may be payable to the Tertiary
Education Servicefrommoneysappropriatedfor thepurpose
by Act of Parliament; and

() anydonations, grants, bequestsmadetotheTertiary Education
Service and accepted by the Council with the approval of
the Minister; and

(d) any other moneysthat may vest in or accrueto the Tertiary
Education Service, whether intermsof thisAct or otherwise.

(2) The Council shall apply the funds referred to in subsection
(1) to the fulfilment of its functions.

59N Reports of Council

(1) The Council —

(@ shal report to the Minister as occasion requires and shall,
within three months after the 31st December in that year,
submit to the Minister an annual report dealing generally
with all the proceedingsand activities of the Council during
that financial year; and

(b) may at any time submit to the Minister a special report on
any matter upon which the Minister requests the Council
to report.

(2) TheMinister shall lay beforeParliament on oneof thefourteen
days on which Parliament next sits after the reports are received by him
or her—

(@ the annual report submitted to him or her in terms of
subsection (1)(a); and
(b) any specia report submitted to him or her in terms of

subsection (1)(b) which the Council requests belaid before
Parliament.

590 Minister may give policy directions to Council

(1) The Minister may give general directions of policy to the
Board and the Council shall take all necessary stepsto comply with them.

(2) If the Council hasfailed to carry out any duty imposed upon
it by thisAct or any other law, the Minister may direct the Council to take
such action as he or she considers necessary to rectify the matter within
such time as he or she may specify: Provided that before doing so the
Minister shall givethe Council anopportunity to makesuch representations
asit may wish to make in the matter.

(3) If theCouncil failstotakeactioninaccordancewithadirection
in terms of subsection (2) within the time specified by the Minister, the
Minister may take appropriate action on behalf of the Council to rectify
the matter.”.
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22 New section inserted after section 71 of Cap 28:02

The principal Act is amended by the insertion after section 71 of the following
section—

“72 Transitional provisions in respect of transfer of employees

(1) In this section—

“transferred member” meansamember who hasbeen transferred
fromthe Civil Serviceto the Tertiary Education Service by
virtue of the operation of section 59D.

(2) Any person who immediately before the fixed date was
employed by the State asamember of the Civil Serviceand who hasbeen
employed in technical and vocational or teacher’s colleges shall continue
in such employment; and

(3) Any regulation, notice, circular or other document which,
immediately before the fixed date, regulated the conditions of service
of any class of transferred members in terms of the Public Service Act
[Chapter 16:04] shall continue, on and after that date, to regulate the
conditions of service of —

() thosetransferred members; and

(b) any persons who join the service after the fixed date and
who are in the same class as those transferred members;

until theCouncil replacestheregulation, notice, circular or other document
concerned or otherwisealtersthe conditionsof serviceconcernedinterms
of thisAct.

(4) If on the fixed date—

(8 thereweredisciplinary proceedingsin terms of the Public
ServiceAct [Chapter 16:04] pending against a person who,
but for this subsection, would be a transferred member,
such proceedings shall continue after the fixed date in all
respects asif such person is amember of the Civil Service
and, if the proceedingsresultin the dismissal of that person,
that person shall not be transferred to the Tertiary Service
Council;

(b) any promotionor advancement wasbeing processedinterms
of the Public ServiceAct [Chapter 16:04] in relationto any
transferred member, such promotionor advancement shall be
processed and completed after the fixed date in all respects as
if such transferred member isamember of the Civil Service
and, if the promotion or advancement proceedingsresultin
the promotion or advancement of that transferred member,
that member shall be transferred to the Tertiary service at
the equivalent grade or post;

(c) anycivil proceedingswereinstituted and arepending against
any transferred member in his or her official capacity, such
proceedings shall continue and be completed after the fixed
dateinall respectsasif suchtransferred member isamember
of the Civil Service.”.
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